SUPPLEMENTARY SUBMISSION BY ASH TO CONSULTATION ON SMOKEFREE REGULATIONS UNDER THE HEALTH ACT 2006
Following discussions between ASH, the Royal College of Psychiatrists and the Royal College of Physicians to discuss the implications of the regulations for mental health patients, ASH is submitting an additional response to the consultation. 
ASH would like to start by saying that we are pleased to see that the regulations go further than those for Scotland (and other smokefree jurisdictions such as Ireland and New Zealand) in ensuring smokefree environments for mental health patients, but under current proposals we are concerned that it will still be the case that many mental health patients will still not be housed in smokefree environments.
In our initial response we said the following:

“The Government should commit to a clear strategy (with timescales) for achieving smokefree status both in prisons and in mental health units. In the case of mental health units, the strategy should follow recommendations set out in a report from the Kings Fund.” 

The Disability Rights Commission recently published its Formal Investigation on Health Inequalities for people with mental illness and learning disabilities and pointed out that: “From December 2006, the NHS – including Primary Care Trusts in England and Local Health Boards in Wales - will come under the Disability Equality Duty which places them under an obligation to ensure that their policies and practices do not discriminate, and do promote equal opportunities for disabled people. But a wide range of practices, identified by the investigation, could clearly breach this duty.” 

The distinction drawn in the draft regulations between the rights of people in mental health facilities offering short-term accomodation versus those in long-term accomodation appears to breach this duty. Only patients in short-term accommodation will have the right to live in smokefree premises and will therefore have equivalent rights to all other NHS patients. It is estimated that most mental health units will be exempted since in 2006 almost half of psychiatric inpatients stayed longer than six months.
 
Under the Disability Equality Duty
 (DED), the Government is supposed to subject any proposals to Disability Equality Impact Assessments to ensure that people with disabilities get full and equal benefit from any new developments. All mental health patients and those with learning disabilities should have equal rights and access to smokefree premises, and resources need to be made available to ensure this. Exempting long-stay mental health institutions from the regulations would perpetuate the strong culture of smoking that exists within them, with the continuation of serious health inequalities that this implies. There is also a particular issue for staff who will be required to monitor and oversee many of the patients in such facilities during their daily activities and therefore will be required to be present in the smoking rooms while smoking is taking place, so putting their own health at risk.  We believe the Government needs to commit to a clear strategy (with timescales) for going smokefree in all mental health facilities, which is written into the regulations. The timescale should allow for the development of appropriate safe outdoor smoking areas in long-term accommodation, but should not be protracted. We would suggest the process should be completed before the end of the three year review period of the legislation.
Under the DED4 people with disabilities should also have access to equal treatment. To ensure that this is the case, adequate resources should be made available to ensure that stop smoking services are provided in all mental health facilities, not just for patients but also for staff. Smoking cessation therapy and support should be part of all smokers’ care plans in mental health facilities before the smokefree provisions of the Health Act come into force. These services must be appropriate to the needs of mental health patients, for example, taking into account the links between smoking status and antipsychotic medication and the fact that mental health patients who are smokers may be particularly heavily addicted.
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� Clearing the Air: Debating smoke-free policies in psychiatric units


� HYPERLINK "http://www.kingsfund.org.uk/resources/publications/clearing_the.html" \o "http://www.kingsfund.org.uk/resources/publications/clearing_the.html" �http://www.kingsfund.org.uk/resources/publications/clearing_the.html�





� � HYPERLINK "http://www.drc-gb.org/the_law/drc_formal_investigations/equal_treatment_investigation.aspx" ��http://www.drc-gb.org/the_law/drc_formal_investigations/equal_treatment_investigation.aspx�





� Mental Health Act Commission. Response to the Department of Health smoke-free regulations consultation, 10 August, 2006. Published as Annex C of the MHAC Policy Briefing for Commisssioners policy briefing 14.





�http://www.drc.org.uk/employers_and_service_provider/disability_equality_duty/getting_started/codes_of_practice.aspx





