Smokefree Regulations

Comments from Action on Smoking and Health  
_______________________________________________________

General Comments

In general, our view is that the draft Regulations are sensible and well-drafted, although we have points to make on specific proposals. 
We believe that the objective should be to ensure that as far as possible smokefree legislation is observed by the public and by owners and managers of enclosed public places by social concensus. A robust system of enforcement is of course necessary, but a law that is popular and generally understood should require it to be used only in a very limited number of cases – the experience in other jurisdictions that have already gone smokefree. 

The Government has rightly opted for draft Regulations designed to impose the minimum regulatory burden on businesses, consistent with ensuring that the law is effective, well-publicised and widely observed. This seems to us to be the best way of ensuring maximum compliance with minimum enforcement costs. 

Therefore, we broadly welcome the draft Regulations. 
_______________________________________________________

The consultation document covers three sets of Regulations:

1. Smokefree (General Provisions) Regulations

2. Smokefree (Exemptions and Vehicles) Regulations, and

3. Smokefree (Penalties and Discounted Amounts) Regulations.

Key points are considered in order below. 

Smokefree (General Provisions) Regulations

Definition of Enclosed or Substantially Enclosed Premises

This follows the Scottish model, as expected. 

Enclosed premises: premises will be considered to be enclosed if they have a ceiling or roof and, except for doors, windows or passageways, are wholly enclosed, whether on a permanent or temporary basis.
Substantially enclosed premises: premises will be considered to be substantially enclosed if they have a ceiling or roof, but there are openings in the walls which are less than half of the total area of walls.

ASH Comment: This is a sensible proposal, which follows the Scottish legislation and includes both temporary and permanent structures. We hope that the same model will be followed by Wales and Northern Ireland, in order to ensure that there is as much consistency as possible across the United Kingdom. 
Signage Requirements for Smokefree Premises and Vehicles
Smokefree premises will have to display a “prominently visible” no-smoking sign at each public entrance to the premises. The no smoking sign will have to be at least A5 in size, display the international “no smoking” symbol (a burning cigarette in red circle with red bar across it), and carry the words “No smoking. It is against the law to smoke in these premises.”
ASH Comment: We support this proposal, but we believe that the definition of “public entrance” should include any entrance reserved for staff use only. Signs should of course be durable and visible at all times. 
Smokefree vehicles will have to display at least one no-smoking sign prominently displayed, using the international no smoking symbol. Since most public transport vehicles are already smokefree and display no-smoking signs, it is not intended that operators should have to change existing signs. 
ASH Comment: This is a sensible proposal. However, signs in vehicles   designated as smokefree after the Regulations come into effect and therefore not displaying existing signage (including new public transport vehicles) should have to carry the analogous words to those in smokefree premises (e.g. “it is against the law to smoke in this vehicle”).  
Duties to Comply with Signage Requirements for Smokefree Vehicles and to Prevent Smoking in Smokefree Vehicles

Operators of smokefree vehicles will have the same duty to display signs and prevent smoking in the vehicle as those managing smokefree premises. Drivers and persons on vehicles who are responsible for public order or safety will also have a duty to prevent smoking.

ASH Comment: This is a sensible proposal. 

Compliance and Enforcement

The consultation document states that the Government favours a “non-confrontational” approach to enforcement, and that enforcement action should be “fair, proportional and consistent”.

ASH Comment: We agree with this general approach. The legislation will work best if there is the maximum degree of public support for its provisions (so that it becomes largely self-policing), and if employers are fully informed about, and where necessary given help with, their duties. However, employers (and members of the public) who deliberately or negligently flout the law must be dealt with speedily and effectively by the enforcement authorities. 

The consultation document states that the Government will reimburse local authorities for their costs in enforcing the law (under the New Burdens Doctrine). Discussions are underway with the Local Government Association on this issue. 

ASH Comment: Local authorities must be properly resourced to implement the legislation. Local authorities will need to inform and advise employers, identify and visit high risk premises, and take any necessary enforcement action. They will need to ensure that relevant staff receive proper support and training. This will require some additional staff.  Under the New Burdens Doctrine, funding from central Government should reflect these additional costs.  

A “cheese-paring” approach to the costs of the legislation by central Government would risk undermining its effectiveness. In this context, it is worrying that ASH has been told that funds for tobacco control work are already being cut in some English regions, as a result of the current NHS financial crisis. This is inconsistent with the approach set out above, and also carries a high risk that the legislation will not achieve the public health impact set out in the Regulatory Impact Assessment for the Health Act (particularly, the forecast fall in smoking prevalence rates of 1.7 percentage points – equivalent to around 600,000 people stopping smoking for good across England).       

The consultation document proposes that the following local authorities will be enforcement authorities:

a. county councils,

b. district councils which are the sole principal councils for their areas,

c. London borough councils,

d. the Common Council of the City of London,

e. the Sub-Treasurer of the Inner Temple and the Under Treasurer of the Middle Temple, and

f. the Council of the Isles of Scilly.
The regulations will enable transfer of enforcement functions between authorities, for example where more than one enforcement authority is investigating the same person for breaches of smokefree legislation. 
ASH Comment: This is a sensible proposal. The details should be discussed and agreed with local government bodies, CIEH etc. ALL local authorities with enforcement functions under the legislation must agree in advance to commit the necessary resources to publicity, implementation and enforcement of the new law and the Government and local government bodies must monitor the situation to ensure that this occurs. 
Smokefree (Exemptions and Vehicles) Regulations

Exemptions
The consultation document makes it clear that the Government has no intention of requiring private residential space to be smokefree. However, parts of private dwellings that are open to the public or used as places of work will have to be smokefree. For example, common entrance foyers to apartment blocks would be required to be smokefree, while the apartments themselves would not.

Smokefree legislation will not apply to work undertaken in part of a private home to provide personal care for a person living there, to assist with domestic work, to maintain the structure or fabric of the home, or to provide a service there. So there will be no legal requirement for an individual not to smoke in his own home if a tradesman, nanny, cleaner or carer is present. Therefore, employers of people providing such services (or the individual provider) will have to make their own arrangements about smoking when domestic visits are made. 

ASH Comment: This is a necessary consequence of the public/private place distinction that is central to the Health Act. 
However, we regard it as essential that relevant employers (including local Councils and NHS) develop policies on how smoking during residential visits will be addressed and implement them before smokefree legislation comes into force. Care workers and others working in private homes have as much right as anyone else not to have their health affected by exposure to other people’s smoke. Employers who do not adopt effective policies in this area risk legal action under health and safety legislation (and possibly human rights legislation) if their employees’ health suffers as a result. Useful guidance on these issues has been issued by the Royal College of Nursing. 

We do not want vulnerable people to have vital services withdrawn as a result of such policies – we believe that in virtually all cases arrangements to protect workers’ health can and will be made by negotiation and agreement. 
The consultation document proposes that bedrooms in hotels, guest houses, hostels etc can be designated as not smokefree by the person in charge of the premises.  Such bedrooms will have to be clearly marked as allowing smoking and any door opening onto smokefree areas will have to be mechanically closed immediately after use. Ventilation is not required but any such must not vent to smokefree parts of the building. Dormitory accommodation cannot be designated as not smokefree, nor can accommodation for young people under 18.
ASH Comment: If hotel bedrooms are to be exempted from smokefree legislation, then in addition to the above restrictions, the regulations should ensure that room designations cannot be easily or frequently changed – non-smokers will not want to be put in a room that is non-smoking on the day they check in but had a heavy smoker in it the day before. 

Holiday homes and mobile homes for hire should be designated as either smoke-free or not smoke-free. This designation should be included in advertising  material and clearly displayed at the venue.
Designated rooms providing accommodation will also be exempted from smokefree legislation in:

· Care homes
· Hospices
· Mental health units providing long-term accommodation, and
· Prisons 

provided that they meet the standards for hotel rooms set out above. The definition of long-term provision for mental health units is that the accommodation is specifically provided for long-term care of (in the normal course of events) six months or longer. 
ASH Comment: The Government should commit to a clear strategy (with timescales) for achieving smokefree status both in prisons and in mental health units. In the case of mental health units, the strategy should follow recommendations set out in a report from the Kings Fund.
Clearing the Air: Debating smoke-free policies in psychiatric units

http://www.kingsfund.org.uk/resources/publications/clearing_the.html

In the case of prisons, a target date should be set for smokefree status, following the precedent which will be set in Young Offender Institutions which will not be exempt from the legislation. Some juvenile facilities are already smokefree, and the evidence shows that this improves both health and security (for example there are fewer instances of bullying, which often take place over cigarettes). Many adult prisons in the United States at State and federal level are already smokefree with no serious discipline problems. 
The regulations should ensure that all prisons are smokefree in shared areas. All prisons should have ready access to comprehensive smoking cessation support services. 

The consultation document proposes – as previously announced by the Government during the parliamentary passage of the Health Act– to allow an exemption for smoking in the course of a bona fide artistic performance.   

ASH Comment: This exemption would not be favoured by ASH. However, if the Government proceeds with it, it should certainly not apply to rehearsal time – it should be limited to performances only.
Other proposed exemptions cover:

· Specialist tobacconists
· Designated rooms in offshore installations
· Designated rooms in research and testing facilities.

ASH Comment: We accept the need for an exemption for research facilities – provided that this is tightly defined to prevent tobacco firms from designating rooms that would otherwise be smokefree for – e.g – market research purposes. We do not object to the provision of designated rooms in offshore installations, where people may not safely be able to smoke in the open air. We can see no good reason for the exemption for specialist tobacconists, which would simply make it easier for the tobacco industry to push their lethal products. 

If an exemption will permit smoking in an enclosed area, then there should be additional requirements to protect workers from exposure to secondhand smoke, including as far as possible isolating the room in which smoking is to take place from any workroom or public space. These requirements should be based on best practice, make use of best available technology, and could be set out in an agreed Code of Practice. 
Smokefree Vehicles
· Private vehicles (including rented vehicles) will not be required to be smokefree
· All public transport vehicles will be required to be smokefree

· Work vehicles, where used by more than person (at any time) will be required to be smokefree. Where work vehicles are used solely by the driver they will not have to be smokefree.
ASH Comment: These provisions are sensible – although we would wish to see rented vehicles treated in an analogous fashion to hotel rooms, i.e. the owner/operator would designate and sign vehicles as either smokefree or not. This designation should then be set out in all advertising material etc.
Additional Smokefree Places

As previously stated during the parliamentary passage of the Health Act, the Government does not intend to use its powers under Section 4 to designate additional places as smokefree. 

ASH Comment: We believe that the existing definitions of an enclosed and a substantially enclosed place are not sufficient to capture all premises that should be covered by smokefree legislation. Examples include:

· Sports stadia, which should all be smokefree because they accommodate large crowds of people in close proximity to each other, and therefore there is a significant risk to health from secondhand smoke, and

· Railway stations and bus stations and shelters. Many rail stations will be entirely smokefree (e.g. London termini) because they are substantially enclosed. But many small stations will not be smokefree on the platforms and in some other parts. This is a messy situation that will make enforcement more difficult and will cause problems for train operators and Network Rail. It will also involve some risk to health for waiting passengers exposed to secondhand smoke. 

The Government should also indicate its willingness to consider future tightening of the legislation to deal with issues such as continuing exposure to secondhand smoke from smoking close to workplace entrances. Research by Mulcahy and others on cotinine levels in bar workers before and after smokefree legislation in the Irish Republic concluded that “passive smoking and associated risks were significantly reduced but not totally eliminated. Exposure to SHS is still possible for those working where smoking is still allowed and those working where smoke may migrate from outdoor areas. Further research is required to assess the true extent and magnitude of these exposures”. http://tc.bmjjournals.com/cgi/content/abstract/14/6/384
Smokefree (Penalties and Discounted Amounts) Regulations

Penalties

The following penalties are proposed:

· No smoking sign offences, a fine up to £1,000, with the option for enforcing authorities to issue fixed penalty notices of £200 (with a discounted amount for early payment of £150) 
· Smoking in a smokefree place, a fine of up to £200, with a fixed penalty notice option as above of £50, discounted to £30
· Failing to prevent smoking in smokefree place, a fine up to £2,500, with no option for a fixed penalty notice. 
ASH Comment: We support the proposed level of fines, which rightly place the greatest burden on the owners, managers and operators of smokefree premises. The objective must be to ensure that the law is widely understood and observed by popular consensus, with minimum need for enforcement. 

In the case of persistent breaches of the law by persons owning or managing licensed premises, such breaches should be a relevant matter for consideration by the licensing authority when an application is made for renewal of the license. 

