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Introduction

Cancer Research UK
 is the world’s largest independent organisation dedicated to cancer research, with an annual research spend of over £217 million.  Our vision is to conquer cancer through world-class research, aiming to control the disease within two generations.

One of our absolute priorities is to reduce the number of people getting cancer.  We know that around half of all cancers diagnosed in the UK could be prevented by changes to lifestyle and that by far the most important change an individual can make to reduce their cancer risk is to stop smoking.

Smoking causes one in four cancer deaths
 and nine out of ten cases of lung cancer, which alone kills one person every 15 minutes in the UK. One in four UK adults smoke
, rates are highest in young adults
 and 450 children start smoking every day.
  There are around 11 million ex-smokers in the UK
 and 75% of people who smoke say they would like to give up.
 
There is unequivocal scientific evidence that secondhand smoke causes cancer.  The 2004 Scientific Committee on Tobacco and Health (SCOTH) Report
 re-affirmed its 1998 findings
 that non-smokers exposed to long-term secondhand smoke face a 24% increased risk of lung cancer.

We therefore strongly support the Government’s commitment to legislate to ban smoking in enclosed public places and workplaces.  We welcome the consultation on the Smokefree Elements of the Health Improvement and Protection Bill and the opportunity to submit comments on the detail of the proposed measures.

We seek a complete ban on smoking in all enclosed public places and workplaces, including those pubs that don’t serve food and membership clubs.  We also seek an early introduction of these measures as there is no case for delay.

Cancer Research UK gratefully acknowledges the contribution to this consultation response, made by Professor Robert West, Cancer Research UK Health Behaviour Unit, University College London.

We would be happy to provide any further information or detail as required.  Please contact the Cancer Research UK Public Affairs Department at publicaffairs@cancer.org.uk, or on 020 7061 8360.

General Comments

Territorial Scope of the Proposals

We welcome and support the proposal that the Welsh Assembly Government should be given powers under the terms of the Bill to decide upon a smokefree policy of its choice.

The ad-hoc Committee on Smoking in Public Places’ report advocated the enactment of smokefree legislation in Wales.
  Welsh Assembly Members voted 40 to 9 in favour of a Health Committee request for extended powers from Westminster to enact smokefree measures of their choice.  Health Minister, Dr Brian Gibbons, formally responded to the report on behalf of the Assembly, stating support for comprehensive legislation to ban smoking in all enclosed public places and workplaces.

Cancer Research UK supports the enactment of comprehensive smokefree legislation in Wales, just as we do in England.

Summary Responses

Proposed definition of smoke or smoking

Question 1: Does this definition raise any concerns, in particular that non-tobacco cigarettes are not covered?

We have concerns on two grounds:

· Secondhand smoke from non-tobacco cigarettes poses a health hazard.  We believe the definition should be broadened to include non-tobacco lit products.  

· The legislation will be more difficult and expensive to enforce if non-tobacco cigarettes are omitted from the definition. 

We therefore believe that all smoking should be prohibited in workplaces and enclosed public places.  We recommend that the definition of ‘smoke’ used in the Scottish legislation
 be adopted in the Health Improvement and Protection Bill.

Definition of ‘enclosed’

Question 2: Views are invited on this approach to defining “enclosed”.  Does it give the owners of likely premises and enforcement authorities a sufficiently clear definition?  If no, how might it be improved?  Are there concerns that loopholes are being created?

· We support the definition’s inclusion of premises that are both fully enclosed and ‘substantially enclosed’.  However, we believe the current definition could be made clearer.  We support the principle of using a percentage area to aid definition of a place that is ‘substantially enclosed’, but believe that defining a notional area of 70% could be problematic in practice.

· The definition could be improved by reducing the notional percentage area that would need to be enclosed to 50%.  This would be easier to calculate and to enforce. Widening the definition to capture premises that are 50% or more enclosed would follow the example set by the Republic of Ireland
 and Scotland.

· We urge that the definition is sufficiently robust to ensure that the spirit of the legislation is upheld. 

Other public places and workplaces that might fall outside the definition of “enclosed” which might be smokefree (e.g. bus shelters, sports stadia)

Question 3: Views are invited on this proposal.
· Wherever secondhand smoke in a public place is a significant danger to 
health, it should not be permitted. 

· We welcome the Government’s acceptance that secondhand smoke can 
also be harmful in non-enclosed places where people congregate 
closely and support the proposal to include other public places where 
people congregate closely.

· We feel, however, that by accepting this principle, the Government must also logically accept the much greater health risk that faces workers in pubs, bars and membership clubs.  The proposed exemptions for licensed premises that do not serve prepared food are indefensible.

· We urge regular review of the list of additional public places to be considered smokefree.  This will ensure appropriateness and safeguard against infringement of the legislation.

Exceptions- All licensed premises to receive a longer lead-in time

Question 4: Views are invited on this proposal.  Are there any potential difficulties with using the Licensing Act 2003 that consultees would want to raise?  Comments on the principle of a longer lead-in time for all licensed premises are also welcome.

· A comprehensive ban on smoking in enclosed public places should be implemented at the earliest opportunity, on a single day.

· All workers must be afforded an equal level of protection from secondhand smoke and there can be no justification for licensed premises to be given a longer period to comply with the legislation.

Exceptions- All licensed premises that do not prepare and serve food - definition of “prepare and serve food”

Question 5: Views are invited on the merits and practicability of this proposal.  If a specific list is preferred, are there any things you would and would not want on such a list, recognising the current wish to, in essence, allow smoking only to continue in “drinking pubs”?  Are there any major concerns about the impact on licensed businesses that will have to choose between food and smoking?  Is the Choosing Health estimate of 10-30 per cent of pubs choosing smoking likely to be borne out?

· There are two fundamental health reasons why this exception is unacceptable and why we need a comprehensive smokefree law:

1 It would mean that not all workers would get adequate protection from secondhand smoke in their workplace;

2 It could increase the differences across the country in people’s health, since more of the exempted pubs are highly likely to be found in poorer areas where people already have poorer health. 

· A comprehensive smokefree law in contrast would protect everyone from the dangers of secondhand smoke; it would help many thousands of smokers to reduce their smoking or give up, and would significantly help reduce health inequalities. The proposed exceptions would seriously undermine the potential health gains.

· Making pubs choose between smoking and food is unhelpful and undermines present Government moves to tackle binge drinking.

· International evidence shows that going smokefree does not harm business. In fact a non-comprehensive law is likely to be far more difficult and costly to enforce and would not provide a level trading environment.

· International evidence demonstrates that the initial reasons proposed for allowing this exception (lack of public support for smokefree pubs and displacement of smoking into the home) are not borne out by factual evidence.

Exceptions- Residential premises

Question 6: Views are invited on the list of exceptions, especially in respect of human rights aspects.

· Individual rights to smoke in residential premises have to be balanced against the health risks posed by secondhand smoke to staff or other people.  The Human Rights Act 1998, Schedule 1, recognises that the right to respect for private and family life (Article 8) should not be interfered with except as is necessary for the protection of health.

· We strongly believe that wherever possible, all enclosed premises should be smokefree.  Exceptions in residential premises should therefore be kept to a minimum.

· If some exceptions are allowed, the Government ought to consider whether staff should have the right to opt-out of working in places where they might be exposed to secondhand smoke.

· Furthermore, the Government should put a process in place whereby a list of exceptions can be regularly reviewed with a view to reducing excepted provision over a period of time.

Exceptions- Membership clubs

Question 7: Views are invited on the proposal

· There should be no exceptions for membership clubs since the health of workers in them must also be adequately protected.  Children are allowed into some of these premises and are particularly vulnerable to the effects of secondhand smoke.  

Exceptions- Practical implications

Question 8: Will the introduction of this legislation present any practical difficulties in your workplace?

· We already have a strict non-smoking policy in our offices. However, we are reliant on other venues for many events where our own staff and other employees are present. It is unacceptable that we are unable to protect our staff in these venues.

· A comprehensive smokefree law is the only way to protect all staff, all of the time.

Signage

Question 9: Views are invited on the proposal.

· We support proposals to ensure that all smokefree areas be designated by no smoking signs.

· We urge that every effort is made to ensure the signs are clear, consistent and displayed in prominent places at all times.

Offences and penalties

Question 10: Views are invited on the level of penalties and the general approach on the three types of offence (this section should be read in conjunction with the next section on defences), and whether there should be higher penalties for repeat offences.

· We are generally supportive of the approach taken in defining three types of offence.

· Information about the categories of offence and levels and collection of penalties must be clearly conveyed to the public ahead of the implementation of the legislation.

· For pub, bar and membership club managers who fail to prevent smoking on their premises on a regular basis there should be an ascending scale of fines together with the ultimate deterrent of withdrawal of a licence to sell alcohol.  This could prove important in discouraging a small minority of publicans, for example, from attempting to defy the legislation and hence undermine it more widely.

Defences

Question 11: Views are invited on the defences set out here.

· We are generally supportive of the defences as set out in the consultation document.

Enforcement

Question 12: Views are invited on the outlined approach.  Comments are particularly welcome on how resource-intensive enforcement authorities might expect the enforcement work to be.

· Enforcement will be simpler and less resource-intensive if:

1   The legislation is comprehensive; and

2   The definition of ‘smoke or smoking’ is broadened.

· It is clear that legislation with partial exceptions will be very difficult and more expensive to enforce.

· Ireland has shown that comprehensive smokefree legislation is almost entirely self-enforcing, if it is simple, publicised widely and understood by all parties.

Smoking at the bar

Question 13: Views are invited on how best to regulate a no smoking at the bar policy in exempted licensed premises.

· A ‘no smoking at the bar’ policy is unacceptable, as it would not provide adequate protection to workers.  Smoke drifts and there is no safe level of exposure to secondhand smoke.  Ventilation systems are ineffective at removing the harmful chemicals in smoke and expensive to run.

Timetable

Question 14: Views are invited on the best time for the law to come into effect.  Does the end of December provide any particular challenges or opportunities?  Enforcement authorities, employers and the hospitality industry may want especially to respond on this point.

· The legislation should be introduced at the earliest opportunity.

· There should be one single implementation date for the measures to come into force.

· There is a sound case for implementing the legislation outside of the winter months.

Unintended consequences for binge drinking

Question 15: Views are invited on the level of risk this policy may present to the drive to tackle binge drinking and on how any such risk can be mitigated.

· Exempting pubs that do not serve prepared food will undermine the Government’s efforts to tackle the problem of binge drinking.

· A shift of pubs away from serving prepared food, which is a likely consequence of legislation with exceptions, would risk undermining a key part of the Government’s alcohol strategy - to encourage the consumption of alcohol with food rather than in isolation.

General points

Question 16: It has been suggested that the proposal in the White Paper detailed here will result in smoking pubs and clubs being concentrated in poorer communities.  The consequence of this is that the health benefits, in reduced exposure to second hand smoke and in reduced smoking prevalence, will be less in these communities than in better-off communities, thereby exacerbating health inequalities.  Views and evidence on this issue are invited.

· Exempted pubs and clubs would be concentrated in poorer communities, undermining the potential impact of the legislation to reduce smoking prevalence and health inequalities.

Detailed Responses

Proposed definition of smoke or smoking

Question 1: Does this definition raise any concerns, in particular that non-tobacco cigarettes are not covered?

We believe that the definition, as proposed in the consultation document, raises concerns on two grounds.

Firstly, there is evidence that secondhand smoke from non-tobacco cigarettes poses a health hazard, although there is a dearth of peer-reviewed published studies in this area, primarily because such products are smoked by a small minority of people.  However, Cancer Research UK believes that the existing evidence
 
 warrants a wider definition of ‘smoke or smoking’, which includes non-tobacco lit products.

Secondly, we believe that the current definition may lead to difficulties in enforcing a ban.  Implementation would be easier with a level playing field.  It is often difficult to establish whether a lit smoking product contains tobacco and this could be a matter of dispute in enforcement situations.  This could necessitate sampling procedures and laboratory analysis, which would have a significant cost implication.  Omitting non-tobacco cigarettes from the legislation leaves a loophole that could be exploited.

The consultation document makes reference to the definition adopted in Scottish legislation.  Although the draft Scottish legislation originally adopted a definition of ‘smoke’, which excluded non-tobacco lit products, this position has now been reversed.

Stewart Maxwell MSP proposed an amendment to the Health Committee on 14th June 2005 to widen the definition of ‘smoke’ to capture non-tobacco cigarette and smoking products on the grounds that the amendment would make the law consistent with the evidence on the health effects of such products and would close a potential loophole in implementation and communication of the legislation.  The amendments were accepted.

The Smoking, Health and Social Care (Scotland) Bill as passed, now defines ‘smoke’ as:

4 (1) In this part, "smoke" means smoke tobacco, any substance or mixture which includes it or any other substance or mixture; and a person is to be taken as smoking if the person is holding or otherwise in possession or control of lit tobacco, of any lit substance or mixture which is in a form or in a receptacle in which it can be smoked.

We strongly recommend that the Government adopts a similar definition of ‘smoke or smoking’ in the Health Improvement and Protection Bill.

We are, however, keen to ensure that any adopted definition of ‘smoke or smoking’ should not capture nicotine substitutes/ nicotine replacement therapy products being used for medicinal purposes to aid a smoker’s quit attempt/ nicotine maintenance. 

Definition of ‘enclosed’

Question 2: Views are invited on this approach to defining ‘enclosed’.  Does it give the owners of likely premises and enforcement authorities a sufficiently clear definition?  If no, how might it be improved?  Are there concerns that loopholes are being created?

Our answer addresses the three specific questions posed in above text:

Is this definition sufficiently clear?

We are generally supportive of the approach adopted for the purpose of defining an ‘enclosed’ public place, and are satisfied that the definition be cited on the face of the Bill, with powers provided to modify the definition through amendments to the accompanying regulations.  

We also support the definition of an ‘enclosed’ public place that is broad enough to encompass both premises that are ‘fully enclosed’ and ‘substantially enclosed’. 

We believe that the definition could be clearer.  We support the principle of using a percentage area to aid definition of a place which is ‘substantially enclosed’, but feel that defining a notional area of 70% could be problematic in practice.

How might the definition be improved?

We believe that the definition could be improved by reducing the notional percentage area that would need to be enclosed to 50%.  We believe this would offer a clearer definition to all those responsible for implementing and enforcing the legislation on the ground.  We believe it far easier to approximately calculate an area that is 50% or more enclosed, than it is to define an area which is notionally 70% or more enclosed.  This has consequences for both the implementation and enforcement of the legislation.

Broadening the definition to include premises that are 50% or more enclosed would further minimise public exposure to secondhand smoke by capturing a far greater number of oft-frequented public places in the legislation.  Adopting this definition of enclosed would follow the example set by the Irish
 and Scottish
 legislation.

Are there any concerns about loopholes being created?

The definition of ‘substantially enclosed’ as currently drafted, necessitates that any area to be considered ‘substantially enclosed’ must be ‘at least partially covered by a roof’.  Our concern is that if a place is totally enclosed on all sides, but does not have a roof, smoking would be permitted (unless the place was specifically listed in the definition of ‘other public places and workplaces that might fall outside the definition of ‘enclosed’ which might be smokefree’, see question 3).  This could potentially create a loophole in the legislation.  

We would suggest one of two possible solutions.  Firstly, the definition of what constitutes a ‘substantially enclosed’ area could be amended to omit the phrase ‘at least partially covered by a roof’.  This would make more sense if our earlier suggestion were also to be adopted, i.e. that the definition of a ‘substantially enclosed’ place be based on a notional area of 50% or more enclosed.  Secondly, the list of ‘other public places and workplaces that might fall outside the definition of ‘enclosed’ which might be smokefree’ should be monitored to ensure that it is comprehensive.  We would also support the frequent review of this list to ensure relevance and appropriateness.

We are concerned about the possible erection of external structures very close to enclosed public places, specifically constructed for the purposes of accommodating smokers.  We urge that the definition adopted be sufficiently rigorous, and the accompanying regulations sufficiently thorough, to ensure that such temporary external structures do not allow the inevitable drift of smoke into smokefree premises.  For example, we would not wish to see permitted temporary structures within courtyards and lighting wells, where natural ventilation is restricted, as this would reduce the potential health gains.

Other public places and workplaces that might fall outside the definition of ‘enclosed’ which might be smokefree (e.g. bus shelters, sports stadia)

Question 3: Views are invited on this proposal.

We support the principle that certain public places that fall outside the definition of ‘enclosed’ and ‘substantially enclosed’ should be captured in the legislation, because people congregate closely in such areas and should be protected from the harmful effects of secondhand smoke in the same way that they will be protected in totally enclosed public places.

Wherever secondhand smoke in a public place is a significant danger to health it should not be permitted and we support the proposal to include sports stadia, bus shelters and railway stations for example, within the scope of the legislation.

We welcome the Government’s proposal, and the acceptance that these areas carry risks of harm.  We feel however, that by accepting this principle, the Government must also logically accept the much greater risks of harm that workers in pubs, bars and membership clubs face from contact with secondhand smoke.  It therefore seems illogical to exempt pubs that do not serve ‘prepared’ food and private members’ clubs from the legislation.

We recommend regular review of a list of additional public places, in order that the legislation is appropriate and operates effectively.  In addition, we hope that where necessary, the legislation will provide clear definitions of ‘outside areas’ to be smokefree.  For example, it may be necessary to offer a definition of a bus shelter that would not fulfil the definition of a totally ‘enclosed’ area or a ‘substantially enclosed’ area, but nevertheless would be considered to be a smokefree area in the legislation.

Exceptions- All licensed premises to receive a longer lead-in time

Question 4: Views are invited on this proposal.  Are there any potential difficulties with using the Licensing Act 2003 that consultees would want to raise?  Comments on the principle of a longer lead-in time for all licensed premises are also welcome.

We believe that a comprehensive ban on smoking in enclosed public places should be implemented at the earliest opportunity, on a single day as happened successfully in the Republic of Ireland and will happen in Scotland in March 2006.  All workers should be afforded an equal level of protection from secondhand smoke and there can be no justification for licensed premises to be given a longer period to comply with the legislation.

The ban on smoking in enclosed public places is clearly intended as a measure to improve public health.  The health case for a ban on smoking in enclosed public places is well established and convincing.  As a consequence, there is no justification for a staggered implementation of smokefree legislation.  

Pub and bar workers have been identified by the Government’s Scientific Committee on Tobacco and Health,
 
 as the group most at risk from the harmful effects of secondhand smoke.  It therefore makes even less sense to grant licensed premises a longer lead-in time to implement a ban.  

We believe that a staggered ban will complicate implementation and compromise compliance, making enforcement more difficult and more expensive.  Messages supporting implementation will be diluted over a longer period.

In contrast, a requirement to make all workplaces smokefree from the same time would allow a national media campaign to provide straightforward messages, be better coordinated and run over a shorter period of time. 

The current proposals commit to implementing a ban in licensed premises that serve ‘prepared food’, ‘by the end of 2008’.  We believe implementation of comparative legislation has proven the success of introducing measures in the springtime, as opposed to during the winter. We believe this is likely to lead to higher compliance figures and fewer implementation problems.

For the above reasons, we suggest that the Government changes its current proposals so that all premises captured by the measures become smokefree at the same time. There is no reason to delay this to 2008.

Exceptions- All licensed premises that do not prepare and serve food - definition of “prepare and serve food”

Question 5: Views are invited on the merits and practicability of this proposal.  If a specific list is preferred, are there any things you would and would not want on such a list, recognising the current wish to, in essence, allow smoking only to continue in “drinking pubs”?  Are there any major concerns about the impact on licensed businesses that will have to choose between food and smoking?  Is the Choosing Health estimate of 10-30 per cent of pubs choosing smoking likely to be borne out?

There are two fundamental health reasons why this exception is unacceptable and why we need a comprehensive law (option 2 in the Partial Regulatory Impact Assessment (RIA)): 

Firstly, secondhand smoke is a very serious workplace health and safety hazard.  For example in the short term, exposure to tobacco smoke has a measurable effect on the heart in non smokers.  Just 30 minutes exposure is enough to reduce coronary blood flow.
 But secondhand smoke also has longer-term health effects. Two major reviews by the Scientific Committee on Tobacco and Health
 
 concluded that secondhand smoke is a cause of lung cancer and heart disease in adult non-smokers, and a cause of respiratory disease, cot death, middle ear disease and asthma attacks in children.  Epidemiological reviews
, a World Health Organization (WHO) consultation report 
 and a review by the International Agency for Research on Cancer (IARC) 
 all support these findings.

 

The Trades Union Congress (TUC) believes that the available health evidence clearly shows that failure to treat tobacco smoke in a similar way to other dangerous chemicals leads to the deaths or incapacity of many thousands of workers across the EU from lung cancer, emphysema, bronchitis and asthma.
  Legislation to protect employees from secondhand smoke is supported by the TUC and most of Britain’s largest unions, including the GMB, TGWU and UNISON.

It has been estimated that exposure to secondhand smoke at work may cause more than 600 deaths each year across the UK, including over 50 people employed in the hospitality industry (pubs, bars, nightclubs, hotels and restaurants).
 This is the equivalent of one hospitality worker dying per week.  In fact, secondhand smoke in the workplace kills over twice as many people every year as are killed in accidents at work in the UK.
 
  

Bar staff have been identified by the Scientific Committee on Tobacco and Health as the occupational group most at risk from secondhand smoke.
  There can be no justification whatever for protecting the great majority of employees from this serious workplace health and safety risk while continuing to leave exposed some of the employees at greatest risk. 

Secondly, the current proposal is likely to increase health inequalities.  In some areas, a much larger percentage of pubs might be excluded than the Government anticipates, particularly in poorer communities.  For example, an analysis of local licensed premises in Northamptonshire showed that 54% of pubs and bars serve only drinks and would be exempt from the controls on smoking in public places. In the Borough of Corby in Northamptonshire, an area where mortality rates are significantly higher than the national average, 85% of pubs and bars would be exempt.
 

Poorer communities have higher than average smoking rates. It is well recognised that smoking is the biggest single cause of inequalities in health and the main reason why those who live on the lowest incomes die earlier than those who are the most affluent.
  But most smokers want to quit.
  When workplaces go smokefree, smoking rates amongst workers can drop by up to 4%.
  The more comprehensive the smokefree law, the greater the protection from secondhand smoke, and the more that smokers are helped in stopping smoking.  It would be a missed opportunity if this law did not help those in poorer communities to stop smoking as much as is possible and it would contradict the Government’s Public Health White Paper, which has a principal objective to reduce health inequalities.  Moreover, comprehensive smokefree legislation will make it more likely that the Government will meet its 2010 smoking prevalence target.

Making pubs choose between smoking and food is unhelpful and undermines present Government moves to tackle binge drinking.

Please see response to question 15.

International evidence shows that going smokefree does not harm business. In fact a non-comprehensive law is likely to be far more difficult and costly to enforce and would not provide a level trading environment.

The tobacco lobby and sections of the hospitality trade claim that ending smoking in workplaces and enclosed public places, including pubs and restaurants, would have a negative effect on trade and employment.  This has been demonstrated to be untrue.

Smokefree air laws have been passed in every conceivable type of community - from small towns and suburbs in rural and urban areas to a number of states/provinces and, increasingly, countries. Following a review of 97 evaluation studies in 2003, it was concluded that no objective, peer-reviewed study of smokefree air laws has ever found a significant negative economic impact.  All of the 35 studies that found a negative economic impact had been funded by the tobacco industry or a linked source, or where the funding source was unknown, and were not peer-reviewed. 
 More recent reviews carried out for the Scottish Executive by researchers at the Health Economics Research Unit and Department of Public Health at the University of Aberdeen
 have also come to this conclusion, as did a recent European-wide study
.  It is particularly important to take into consideration secular trends when assessing any patterns.  For example, there was a decline in the value of bar sales in Ireland by 3.3% in the year following the introduction of smokefree legislation (April 2004 to May 2005) - but this was part of a trend in decreasing bar sales which had been seen in Ireland since 2002, and is likely to be due to changing lifestyles.  Off-license sales have increased during the same period and it is likely that people are increasingly choosing to stay at home to drink alcohol.

As the Government’s Partial RIA recognises, the proposed exemption for pubs not serving prepared food would also require more frequent inspections by enforcing bodies, particularly Environmental Health Officers and could add to the £20 million estimated cost of enforcing comprehensive legislation.
  The Chartered Institute of Environmental Health has warned that the exemptions would “add to red tape and lead to a more complex licensing regime”.
 For example, it will increase the regulatory costs as proprietors seek advice over definitions of what constitutes ‘snack food’.

International evidence shows that the initial reasons proposed for allowing this exception (lack of public support for smokefree pubs, and displacement of smoking into the home) are not reasons for concern.
Public Opinion

Comprehensive smokefree laws have been introduced in six countries already - Ireland, New Zealand, Sweden, Norway, Malta and Italy - and various towns and states/provinces.  Ireland, Norway and New York have been smokefree for over a year and all have seen remarkably high support and compliance from both the public and from hospitality workers.
 
 
 

In Ireland, which went smokefree on 29 March 2004, the impending legislation even gave many smokers the incentive to quit prior to the ban coming into effect: From October 2003 to April 2004, almost 7000 smokers who contacted the national Quitline were successful in giving up, with 39% saying that the smokefree legislation had had a significant or important bearing on their decision, and 55% reporting that it was an important aspect in terms of ‘staying off’.
 

In addition, an Irish report published in March 2005 showed that 93% of all hospitality workplaces inspected a year after legislation were smokefree and 93% of the general population and 80% of smokers believed that the smokefree law was a good idea.
 The law was even voted as the number one ‘high’ of 2004 in a New Year’s poll conducted by the RTE TV channel.  Support has grown steadily since the smokefree law was introduced – before the introduction of the Irish legislation, only 67% of the public supported the law.

In the UK, public support for smokefree legislation has been consistently high.  The most recent and robust opinion poll in England and Wales showed that 73% of people would support a law to make all enclosed workplaces smokefree, and 85% would visit pubs and bars that were smokefree by law, as often or even more often, than they go to pubs and bars at present. 

Ireland also demonstrated that an effective and sustained communication strategy both pre- and post- any ban is needed to ensure compliance.  If this is delivered, there is no reason why we could not expect to gain similarly high levels of support and compliance as seen in Ireland – particularly given that our current smoking rates are lower than those in Ireland prior to the ban.

Displacement of smoking to the home

There is evidence that going smokefree does not increase smoking in the home and in some cases might decrease smoking in the home. Smokefree laws can play a role in reducing exposure to secondhand smoke in the home through encouraging smokers to give up
 and through increasing the proportion of smokefree homes/ homes with smoking restrictions.
 
 
 In New York, 124,000 fewer non-smokers reported exposure to secondhand smoke in their homes in 2004 compared to 2002, equivalent to a 34.5% decline
 and in Ireland, a significantly greater proportion of homes did not allow smoking after the implementation of the law.

Exceptions- Residential premises

Question 6: Views are invited on the list of exceptions, especially in respect of human rights aspects.

General comments that relate to any exempt premises -

We understand the sensitivity and complexity around the smoking status of places that are both residences and workplaces.  Whilst human rights must certainly be respected, individual rights to smoke in such places have to be balanced against the health risks posed by secondhand smoke to staff or other people.  Indeed the Human Rights Act 1998, Schedule 1, recognises that the right to respect for private and family life (Article 8) should not be interfered with except as is necessary for the protection of health. 

We strongly believe that wherever possible, all enclosed premises should be smokefree.  ‘Residential exemptions’ and more general exceptions should therefore be kept to a minimum.  In addition, staff should not be allowed to smoke while on duty in their workplace.  

The current proposed legislation appears to have addressed the balance between individual/ public rights to differing degrees for different premises.  For example, only bedrooms will be exempt in halls of residence and hotels, and not communal areas.  By contrast, all adult hospices, long-stay adult residential care homes, psychiatric hospitals and units and prisons or other places of detention will be exempt.  In the vast majority of places that are not solely homes, it is likely that at least cleaning staff will have to enter on a regular basis and in some cases carers or other staff will be present.  

If exemptions are allowed, it might also be worth the Government considering whether staff should have the right to opt out of working in places where they might be exposed to secondhand smoke.  In addition, there must be an agreed process for reviewing such exemptions, and in some circumstances to reducing provision over a set time period (for example in the case of smoking bedrooms in hotels).  Therefore the proposed legislation should be written flexibly enough to allow for the list of exemptions to be reduced over time. 

Individual premises must also take appropriate measures to minimise secondhand smoke exposure and minimum standards must be clearly outlined.  For example:

· Exemptions where they are agreed should not be granted for communal areas;

· If care is being provided, patients should not be able to smoke when particular treatment or care is being administered by a member of staff; 

· All precautions must be taken to limit the migration of smoke from a smoking room to the rest of the non-smoking environment;

· If there are multiple smoking rooms (potentially for example in the case of hotel bedrooms), all smoking rooms on the same floor should be contiguous; 
· The status of rooms as smoking or non-smoking should not change, except to add more non-smoking rooms, or enhance overall non-smoking provision; 

· Members of the public, when visiting such places, should be given adequate protection; and
· There should be readily accessible and appropriate smoking cessation services that are part of individuals’/patients’ care plan.  Senior members of staff should regularly review these.
In addition to the above:

Long stay voluntary and involuntary places (including long stay psychiatric hospitals and units, prisons, hospices, adult residential care homes).

We recognise that there are some places which are workplaces and long-term residences and where people are not being housed on a voluntary basis e.g. prisons and some psychiatric institutions.  Particular sensitivity and due care is needed in assessing smokefree status in relation to some of these places and we welcome the Government’s proposal for further research, particularly in relation to possibilities for smokefree provision in psychiatric hospitals and units (both short and long-stay).

In the draft Scottish legislation, the initially proposed exemptions for adult care homes and psychiatric facilities were amended to apply to ‘designated rooms’ within these facilities only, and in these areas there must be ventilation systems that do not ventilate into any other parts of the premises.

It is possible to go further. Smokefree policies have been successfully introduced in various long stay institutional establishments and have been supported by readily accessible smoking cessation services.
 It has been suggested that the only people who should be allowed to continue smoking are those who are being held involuntarily or those who have mental health problems and are in an acute psychiatric state. 
 If this were the case, smoking should be heavily restricted to, for example, a secure outdoor courtyard or, less preferably, a room with restricted amenities and access.  Willingness to abide by a smokefree policy has also been suggested as a condition of acceptance into other long-term but voluntary places e.g. nursing homes and hospices. 

Any place occupied as residential premises or as living accommodation -

Some of these places (hotels, hostels and B&Bs) also pose a conflict of interest since they are workplaces offering residency but usually only on a short-term basis.  Proprietors of hotels have stated that current proposals will be unworkable for them to enforce because this would interfere with privacy and would require warrants.  It is likely that the same is true for other establishments.

We recommend that the Government looks into what is possible in the case of hotel rooms.  In New York, no more than 20% of hotel bedrooms in any one establishment may be designated as smoking rooms. 

Detention rooms in police premises designated by or on behalf of a Chief Constable -

There are few examples in international legislation referring to police premises.  However, we would strongly suggest that there should be a maximum percentage of detention rooms in any police premises that can be designated as smoking rooms.

Exceptions- Membership clubs

Question 7: Views are invited on the proposal.

There are 3,751 licensed clubs in England and Wales (clubs in private ownership) and 19,913 registered clubs (owned by the members).
  There is no justification for not protecting the thousands of workers in such clubs, as outlined in our response to question 5.  Children are also allowed into some of these clubs and are particularly vulnerable to the effects of secondhand smoke.  Prolonged exposure increases the risk of respiratory illnesses, asthma attacks, sudden infant death syndrome and middle ear diseases in children, and can affect foetal growth and decrease eventual birth weight.
The proposal for annual ballots as a mechanism for deciding on the smoking status of a venue is also inadequate.  It is too important an issue for club members to be able to determine the health and safety of workers.

Exceptions- Practical implications

Question 8: Will the introduction of this legislation present any practical difficulties in your workplace?

We already have a non-smoking policy in our offices. However, we are reliant on other venues for many of our fundraising events where our own staff and other employees are present.  The present legislation would provide inadequate protection to our own staff and we would therefore have to continue with our present policy of allowing staff to opt out of working in smoky places.  A comprehensive smokefree law is the only way to overcome these practical difficulties and this must be accompanied by a sustained increase in resources to support national cessation services and well developed public education campaigns. 
Signage

Question 9: Views are invited on the proposal.

We are generally supportive of the proposals to ensure that all smokefree areas be designated by no smoking signs.  Similarly, we support the proposal to prescribe the size and content of the signs in the regulations.

We urge that every effort is made to make the signs clear and encourage them to be displayed in prominent places, to aid understanding of the requirements of the legislation and compliance.

We support the specific proposal to include a telephone number that people can call if they have concerns that the smokefree law is being broken, on the signage.  

We suggest that one national telephone number is used on all signage, for simplicity.

The Chartered Institute of Environmental Health recommends that the complaint line is a national telephone number.  This has been the case in the Republic of Ireland and indicators suggest that the line has made a significant contribution in securing compliance.

We recommend that signs be made of a durable material.

In addition, we recommend that when the regulations are drafted:

· They should state that signage be clearly displayed at all times.  If there are any open areas on the premises where smoking is permitted, such areas should be identified on the signs.

· As the consultation document proposes and as is the case in the New Zealand legislation,
 the regulations should state that smokefree signage must be displayed at all the principal entrances to the premises.

· As is proposed and is the case in the Irish legislation,
 the regulations should clearly state who is responsible and guilty of an offence if the signage is not adhered to.

· We suggest that the regulations should include a statement specifically relating to signage for public service vehicles, as outlined in the Republic of Ireland legislation,
 which states that:

‘There shall be displayed at all times in a public service vehicle a sign stating that smoking is not permitted in that vehicle.’

Offences and penalties

Question 10: Views are invited on the level of penalties and the general approach on the three types of offence (this section should be read in conjunction with the next section on defences), and whether there should be higher penalties for repeat offences.

We are generally supportive of the approach taken in defining three types of offence.
We urge that the public communication campaign that will precede implementation of the legislation be designed to ensure messages about the three types of offence are clearly conveyed, as well as the levels of penalties and information about how penalties will be collected.
In order to encourage high compliance levels, we would support clear guidelines relating to the treatment of repeat offenders.
We suggest that for pub, bar and membership club managers who fail to prevent smoking on their premises on a regular basis, there should be an ascending scale of fines together with the ultimate deterrent of withdrawal of a licence to sell alcohol. This could prove important in discouraging a small minority of publicans, for example, from attempting to defy the legislation and hence undermine it more widely.

It is crucial that flexibility is built into the legislation in order that there can be regular review of the level of penalties, to ensure continued appropriateness.  We therefore support the proposal to provide the power in the Bill to make regulations under which the amount of penalties may be prescribed.  

Similarly, we are keen to ensure that the level of penalties is considered appropriate in relation to comparable enforcement measures (for example, food safety regulations).  Regular review and monitoring of offence penalties is necessary and will aid enforcement efforts.

Defences

Question 11: Views are invited on the defences set out here.
We are generally supportive of the defences as defined in the consultation document.

We recommend that there is a requirement in the legislation for businesses to develop a written policy identifying the responsibilities of managers and staff and the procedures to be followed to secure compliance with the regulations.  This requirement is written in to the Irish legislation.

Guidance should be issued to assist businesses in the development of written policies.  The Scottish Executive is currently developing guidance of this nature.

Enforcement

Question 12: Views are invited on the outlined approach.  Comments are particularly welcome on how resource-intensive enforcement authorities might expect the enforcement work to be.

Enforcement will be simpler and less resource-intensive if: 

1. The legislation is more comprehensive; and 

2. The definition of ‘smoke or smoking’ is broadened.

The consultation proposes that enforcement officers will have the power to enter premises for the purpose of enforcing the Act, and when on that premises for that purpose, to take samples for analysis.  It is suggested that samples may be needed to establish that a substance is or includes tobacco, or to determine whether snacks are of a kind which are permitted in a smoking area.  

If the legislation is more comprehensive and the proposed exceptions for licensed premises that do not serve prepared food are removed, the issue of sampling snack foods for compliance purposes would become redundant.

Likewise, if the definition of ‘smoke or smoking’ is widened to encompass non-tobacco lit substances, as in the Scottish legislation, there would be no need to sample smoked substances to secure compliance. 

It is clear that legislation with partial exemptions will be more expensive, as well as more difficult to enforce than comprehensive legislation.  The Partial RIA accompanying the consultation document estimates the cost of enforcing comprehensive legislation to be around £20 million, whilst it is stated that the cost of enforcing legislation with exceptions for some licensed premises, would exceed £20 million.

The high compliance in Ireland
 demonstrates that comprehensive smokefree legislation is almost entirely self-enforcing if it is simple, publicised widely and understood by all parties. Legislation with partial exceptions in licensed premises risks undermining compliance levels.

It is crucial that this legislation is adequately resourced in terms of financing and human resources in order to a) ensure compliance; b) maintain public support; and c) ensure the rebuttal of potential misinformation from vested interests.  A critical component of this should be a pre- and post- implementation research and evaluation programme, as developed in Ireland and Scotland.

Smoking at the bar

Question 13: Views are invited on how best to regulate a no smoking at the bar policy in exempted licensed premises.

A ‘no smoking at the bar’ policy would not provide adequate protection to workers.  Bar staff can also spend considerable amounts of their working time in other pub areas.  Smoke drifts and there is no recognised safe level of exposure to secondhand smoke.  Ventilation systems may remove the smell of smoke but cannot effectively remove the harmful chemicals that it contains.  Levels of air flow equivalent to those produced by tornados
 and wind tunnels
 would be needed for ventilation systems to effectively remove smoke.

Ventilation systems can cost tens of thousands of pounds to install and are difficult and costly to maintain in full working order.  Reports have shown that many proprietors leave their ventilation systems switched off because the running costs are too high.
 Poorly maintained ventilation systems are even less likely to be an effective means of reducing the effects of secondhand smoke.
 

Recent research in venues in Sydney, Australia has shown that designated “no-smoking” areas in hospitality venues provide at best partial protection and at worst no protection at all against the damaging effects of secondhand smoke.

Timetable

Question 14: Views are invited on the best time for the law to come into effect.  Does the end of December provide any particular challenges or opportunities?  Enforcement authorities, employers and the hospitality industry may want especially to respond on this point.

There should be one single implementation date for the measures to come into force.  This was the case in Ireland and will be the case in Scotland.

The legislation should be introduced at the earliest opportunity.

There is a sound case for introducing a ban outside of the winter months.  Introduction of smokefree legislation in Spring 2004 worked well in the Republic of Ireland and the Scottish legislation will come into force in March 2006. 

It would be unwise to introduce legislation close to or during a major public holiday or during a particularly busy time for businesses.  

Unintended consequences for binge drinking

Question 15: Views are invited on the level of risk this policy may present to the drive to tackle binge drinking and on how any such risk can be mitigated.

Exempting pubs that do not serve prepared food will undermine the Government’s efforts to tackle the problem of binge drinking.

The Public Health White Paper
 noted the risk that some pubs may cease to serve prepared food in order to qualify as premises that can continue to permit smoking, but stated, ‘we believe that the profitability of serving food will be sufficient to outweigh any perverse incentive for pub owners to choose to switch.’  Yet this assertion has been contradicted by senior figures in the pub trade.  For example, Tim Clarke, Chief Executive of the restaurant and pub group Mitchells and Butlers has warned that ‘the enforced specialisation between food and smoking risks commercially incentivising more pubs than the White Paper currently anticipates to remove food and retaining smoking throughout.’

A shift of pubs away from serving prepared food would risk undermining a key part of the Government’s alcohol strategy - to encourage the consumption of alcohol with food rather than in isolation.

General points

Question 16: It has been suggested that the proposal in the White Paper detailed here will result in smoking pubs and clubs being concentrated in poorer communities.  The consequence of this is that the health benefits, in reduced exposure to second hand smoke and in reduced smoking prevalence, will be less in these communities than in better-off communities, thereby exacerbating health inequalities.  Views and evidence on this issue are invited.

We agree that the proposed exceptions to smokefree legislation detailed in the Public Health White Paper and the consultation document would lead to a concentration of smoking pubs and clubs in poorer communities.

The logical consequence of this is that the health benefits of reduced exposure to secondhand smoke and reduced smoking rates will not be fully realised in these communities.

This would have directly the opposite effect than the Government’s targets seek to achieve.  Smoking prevalence is particularly high among poorer people and in deprived areas.  The Government has targets to substantially reduce smoking prevalence from 26% at present to 21% of the general population by 2010 and in manual groups from 31% to 26% by 2010.
  The proposed exceptions will make it far more difficult for the Government to reach these targets and the effect will be exacerbated in poorer communities. 

In Choosing Health, the issues of tackling health inequalities and reducing the numbers of people who smoke were highlighted as two of the six key priorities for delivery.  It is therefore illogical for the Government to propose measures that would both increase health inequalities, by leaving those in the most deprived areas more vulnerable to the effects of secondhand smoke, and dilute the potential for reducing smoking prevalence offered by the legislation.

Conclusion

Cancer Research UK supports a comprehensive national ban on smoking in all enclosed public places and workplaces, including all licensed premises, irrespective of whether they serve food.  We believe that everyone has the right to a safe working environment.

We urge the Government to remove the proposed exceptions to a ban detailed in the consultation on the Smokefree Elements of the Health Improvement and Protection Bill and to follow in the footsteps of the Republic of Ireland and Scotland by enacting comprehensive measures.  

We believe that all workers have the right to be protected.  The Government has accepted the fact that secondhand smoke is harmful and causes cancer, and that it is right for the Government to take action to regulate people’s exposure to secondhand smoke in public places.  It would therefore seem completely illogical for the Government to protect only some workers, leaving many in the most at-risk group, those working in the hospitality sector, exposed.

We support the implementation of comprehensive smokefree legislation at the earliest opportunity, on a single day.  Adequate resources must also be made available to effectively implement, promote and evaluate the legislation.

We believe that a comprehensive smokefree law would be simple, easy to enforce, popular and would lead over the long term to a dramatic improvement in public health.  
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