Smokefree Legislation: Prison Service Application

Prison Service Instruction Consultation
Comments from Action on Smoking and Health  
_______________________________________________________

Introduction
ASH is pleased to see in the introduction to the Prison Service Instruction that, “The desirability of attaining a 100% smoke free prison estate in the future is acknowledged”. However, ASH submits that the Prison Service should go further and commit to a clear strategy (with timescales) for achieving smokefree status in prisons, such that, before the three year review period is reached, all prisons should be smokefree.  This was the position argued in almost all of the 120 responses to the consultation on the draft regulations and, given the problems in protecting staff from secondhand smoke and the fact that prisoners who wish to smoke can continue to do so outside, there is no justification in continuing to allow smoking inside prisons. 

There is evidence, particularly from the US, that smokefree policies in adult offender institutions can work and have not been found to breach human rights, rather that the converse is true. In 1993 the US Supreme Court supported inmates claims that being held in a prison with smokefree air was 'cruel and unusual punishment'. US courts have generally held that there is no constitutional right to smoke in prison and constitutes 'no deprivation of life, liberty or property without due process'.
There should be a target date for smokefree status in adult institutions, following the precedent which is being set in Young Offender Institutions which are not exempt from the legislation. Some juvenile facilities are already smokefree, and the evidence shows that this improves both health and security (for example there are fewer instances of bullying, which often take place over cigarettes).  In the US, 105 Federal prisons are smokefree and 38 out of 50 states have made their correctional facilities smokefree. All apparently with few problems reported. In particular in 2004 California passed a law to make all 33 State prisons smokefree by 1 July 2005, including more than160,000 inmates and 40,000 employees. Dr Stephen Hansen, of the California Medical Association, was involved with the planning, publicity and roll out of this initiative and in an email to ASH at the time of the Health Select Committee in November 2005 he wrote, "A 58-county conference call recently revealed no significant incidents. All of the fears voiced in recent UK testimony were heard here--none eventuated."

It is our understanding that some prisons in the UK have expressed a wish to go smokefree on a voluntary basis, but are not being allowed to do so. We think this is unfortunate as it would provide useful models for the adult prison estate if prisons wishing to go smokefree were allowed to do so, on an individual basis, using as a model the methods developed at YOI Wetherby.

It could also be useful to encourage prisons to develop smokefree wings and landings, rather than merely give permission for this to happen. This has worked in other contexts, and would give prisoners wanting to quit additional support to do so. 
It is important that some smokefree outdoor areas are provided so that smokers who have quit can avoid the triggers that may make them relapse to smoking. Furthermore, exits and entrances to buildings should be kept smokefree to avoid smoke drifting through doors and windows, which can be an ongoing health hazard.
Smoking Cessation and the use of nicotine replacement therapy

The draft Prison Service Instruction states, “In conjunction with the local Primary Care Trust (PCT), prisons will want to provide, as far as possible, assistance in smoking cessation for prisoners. Governors may also wish to find ways to assist staff who want to quit smoking.”  It is now the case that PCTs are responsible both for commissioning health services within their prisons and for NHS Stop Smoking Services in their area, which should facilitate the provision of smoking cessation support in prisons. However, the NHS funding crisis and lack of ring fencing of funding for the services has led to concerns that funding will be cut back. It is necessary to find mechanisms to ensure that all prisoners and all staff have access to Stop Smoking Services and NRT, this is not just a desirable but an essential element of an effective smokefree policy. At the very least, it would be helpful to make the case for the services more strongly in the body of the document, for example by specifying that “Ensuring prisoners and staff have access to Stop Smoking Services will help meet PSO 3200 requirements, and address health in the workplace issues, as well as offering rewarding work for staff (see Annexe 3 for more information and a checklist of best practice).”
In addition, the effective provision of Stop Smoking Services and NRT to prisoners must be monitored, so that the effectiveness of the implementation of this provision across the prison estate can be evaluated.
Local policies will need to implement the following to meet the requirements of the Act

Under the proposals prisons will be exempted from the requirement that designated smoking rooms must have mechanically closing doors. In order to protect staff and other prisoners, prisoners should not be allowed to smoke in cells during association time, when cell doors are open.
In developing protocols for when staff or visitors enter an area where smoking is, or has been, permitted, Governors should take note of the guidelines developed by the RCN for community nurses.
 It is clear that under current proposals prison officers will have significantly lower protection from second-hand smoke than other workers, even than those also exposed to tobacco smoke. (see also Annexe 2 and 3)
Non-smokers Sharing Cells with Smokers

The requirement that non-smokers must not be forced to share a cell with smokers who are actively smoking must be fully enforced. This must be effectively monitored.
Annexe 1 – The Legislation

In Annexe 1 it states in point 5 that, “As a result of the clauses on exemptions, Prison Service policy is that cells holding prisoners 18 years old or more will be designated smoking areas.” We would suggest that this should read “cells holding prisoners 18 years old or more can be designated smoking areas.” rather than as at present “will be designated smoking areas.”, given that non-smokers have the right to non-smoking cells.
It should also be specified that Governors must draw up clear protocols to ensure that the rights of all non-smokers to non-smoking cells are protected.
Annexe 2 – Advice and guidance on specific issues in the PSI

This should state that NRT and access, where appropriate, to Stop Smoking Services should be available to all prisoners on reception, not just those being received into the juvenile estate, as a matter of good practice.
Best practice guidelines should be developed to help the juvenile estate go smokefree based on the model of YOI Wetherby.
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